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REMEDY IN MARITAL ACTIONS BASED ON 
SERVICE BY PUBLICATION. 


Were we called upon to say what we 
deemed to be the most utterly lacking in 
fullness of justice and wisdom of policy 
pertaining to one of the most important 
subjects—yea, the most important subject 
—of legislation, our answer would be the 
marriage relation. 


We do not purpose to go into the ques- 
tion of divorce or the grounds therefor in 
different jurisdictions, nor to touch upon 
the right forthwith, or after a certain 
period, to enter into the marriage relation 
anew, or any of those things in which opin- 
ion would merely indicate variant personal 
views, to the settlement of which there 
seems no end in sight. 

We purpose, however, to speak from a 
standpoint upon which all agree, namely, 
that participants in a marriage relation and 
the offspring therefrom have property 
rights therein which the State should fully, 
and yet does most lamely, protect. That 
offspring have a paramount right over the 
parents in this respect, and that this has 
been most cruelly neglected, we endeavored 
to demonstrate in 76 Cent. L. J. 109, in an 
editorial under the title: ‘The Unconsid- 
ered Relation of Children to the Marriage 
Status of Their Parents.” Here we wish 
to point out in a more specific way how 
remedy for the protection both of such off- 
spring and the innocent partner in the mar- 
riage relation is not provided. 

Marriage from the standpoint of the 
State is a civil contract, and it is undeni- 
able that in every State of our Union there 
arises out of it, whether in the one State 
where divorce is prohibited or in all the 
states where it is grantable, well defined 
pecuniary obligations ripe for assertion in 
specified conditions or situations, as well 
also as criminal liability for their neglect. 


So it is when a child is born. He is always 








entitled te support and when he becomes 
an earner what he earns is not his own but 
belongs to the household. 


Thus the thread of contractual right, 
starting with contractual union of man 
and woman, runs through the life of the 
union itself and, if there are children, it con- 
tinues unbroken for their benefit. It is 
seen, therefore, that this civil contract has 
a two-fold aspect. It is both executed and 
executory. It builds a status that takes on 
promise to fulfill daily recurring obligations 
in the future, which the wills of the parties 
entering into the original contract are not 
permitted to declare not to inhere therein. 
It would seem that when public policy im- 
poses reciprocal obligations it would be 
most assiduous in providing remedies for 
their enforcement. Indeed, not to do so is 
to make a brutum fulmen of policy itself. 


The above reflections have been brought 
to mind by a recent case in St. Louis Court 
of Appeals, in which, in an action by a wife 
for maintenance for herself and her minor 
child born of her marriage with defendant, 
there was service by publication. In the 
suit it was alleged that defendant, a non- 
resident, was an heir of his deceased father 
and the reasonable value of his share in de- 
cedent’s estate was at least $12,500, which 
was all of the property of defendant in the 
jurisdiction of the court, or elsewhere, so 
far as plaintiff was advised. ‘The admin- 
istrator of the estate was made a party de; 
fendant and personally served with sum- 
mons within the jurisdiction. The judg- 


; ment sought was for an allowance for sup- 


port and maintenance of plaintiff and her 
child, and for attorney’s fees and injunc- 
tion against husband disposing of his inter- 
est and against the administrator paying 
over to the husband his share in the estate 
of his father. We suppose, though this is 
not expressly said, that it was prayed, that 
the interest mentioned be declared subject 
to the judgment, as in a proceeding in rem, 
though there was, in fact, only a general . 
judgment rendered in plaintiff’s favor. 
Elvins v. Elvins, 159 S. W. 746. 
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The Court of Appeals holds, that there 
was no jurisdiction to recover upon publi- 
cation service what “is in form a general 
judgment,” all of which would seem to be 
true, though under a competent system of 
procedure, this ought to be a matter an ap- 
pellate court could set right, if there was a 
case in which a special judgment in rem 
ought to have been rendered. 


But the reasoning of the court is, as we 
understand it, that there does not exist in 
Missouri the same right in a case of the 
kind before the court, as there is in attach- 
ment upon an ordinary debt. Thus the 
court quotes from Blackinton v Blackinton, 
141 Mass. 482, 5 N. E. 830, 55 Am. Rep. 
484, in a like action that: “The jurisdic- 
tion in such a case is placed, by the court, 
upon the ground that the proceeding relates 
to the status of the parties and the order for 
the payment of the money is not founded 
on an isolated obligation, as in the case of 
contract or tort, but upon a continuing duty 
of the husband growing out of the marital 
relation, the enforcement of which is neces- 
sary to secure the comfort and maintenance 
of the party living within the jurisdiction.” 


The Missouri court refused to follow 
this reasoning, though it admits it was not 
foreclosed against doing so by any decision 
in its State, arguing that the narrowness 
of relief grantable in suit, in service by pub- 
lication, does not extend to an action for 
maintenance, there being‘ mentioned only 
suits in partition, divorce and attachment. 


But we do not care to discuss whether 
the Missouri court is right or wrong in its 
view of its own statutes. It is certain, at 
least, that there is little attempt to guard 
as well the rights of an abandoned wife and 
any children of a marriage as is well pro- 
vided for in the case of an ordinary cred- 
itor, if the court be right. 

The legislation of Missouri, therefore, is 
woefully defective, if the Missouri court is 
right, in a matter demanding the greatest 
solicitude—a solicitude not only for the pro- 
tection of innocent sufferers from violation 
of most sacred rights, but also in cases 





where those wronged may be cast upon the 
public as charges. 


We doubt greatly whether in many states 
rights of the kind we speak of are guarded 
any better than in Missouri, but it does ap- 
pear, that to speak of the maxim that the 
law encourages marriage and then reflect 
how that law allows its obligations to be 
escaped more easily than a debtor may es- 
cape his creditor, in an ordinary transac- 
tion, is to expose an inconsistency in civ- 
ilized jurisprudence. 

We think the Missouri court should 
have made strenuous effort to bring itself 
to the attitude of the Massachusetts court, 
on the theory that construction of statute 
should have leaned thoroughly the 
granting of every possible remedy in en- 
forcement of the policy giving to an aban- 
doned wife an action for support, even to 
the compelling of 2 husband to give security 
therefore, such a statute so providing where 
there is jurisdiction in personam. 


to 








NOTES OF IMPORTANT DECISIONS. 





BANKRUPTCY—REVIVAL BY NEW PROM- 
ISE MADE PENDING BANKRUPTCY PRO- 
CEEDINGS.—It appears in the case of Old 
Town Nat. Bank of Baltimore v. Parker, 87 
Atl. 1105, decided by Maryland Court of Ap- 
peals, that the trial court, while seemingly 
conceding the principle that moral obligation 
will support a new promise to pay, by a bank- 
rupt after his discharge, such a promise, 
though undoubtedly supportable, if at all, on 
the same consideration, is not binding, if made 
between adjudication and discharge. 

The Court of Appeals, in reversing this hold- 
ing does not state any supposable theory for 
the distinction drawn by the lower court, but 
says: “The overwhelming weight of authority 
supports the proposition that the promise of 
the bankrupt to pay the debt sued on made be- 
tween the date of the adjudication and the dis- 
charge will revive the debt.” It also quotes 
from some of the cases it cites directly to 
this effect, among others Zavelo v. Reeves, 227 
U. S. 627, 33 Sup. Ct. 365. 

This, case traces authority back many years 
in American and English courts, and then dis- 





XUM 


cus 
pro 
cha 


ibil 
cou 
to | 
she 
abs 


his 
oth 
thi 
for 
du 
ert 
fre 
to 

Ovi 


LI 


thy 
pl 
th 
ju 


ta 
th 
hi 
fit 
th 
cu 


ur 
an 


pl 
in 


ot 








XAUM 


CENTRAL LAW JOURNAL. 


367 





cusses the bankruptcy act of 1898, citing 
provisions to ascertain if this rule has been 
changed and decides it has not. 

It is a little difficult to discover any plaus- 
ibility for the distinction. It may be that 
courts adopting such a view—and there seems 
to have been some—thought that the bankrupt 
should be compelled to assume an attitude of 
absolute impartiality as between his creditors 
in order for his discharge to be granted and 
his position of promising to some and not to 
others to pay them proves an inconsistency in 
this regard. Technically, he may be regarded, 
for the purposes of the law, civiliter mortuus 
during bankruptcy proceedings as to his prop- 
erty and his debts, until discharge makes him 
free. But it is so much the tendency of law 
to regard a consideration as having effect 
over a technicality that decision is as shown. 





WORKMEN’S COMPENSATION ACT—NEG- 
LIGENCE OF ANOTHER NOT IN EMPLOY 
OF SAME MASTER.—The District Court for 
the Western District of Washington in con- 
struing Workmen’s Compensation Act of that 
state comes to the conclusion, that it was not 
the intent of the act to abolish altogether the 
right to recover for death occasioned by the 
wrongful act of another. Meese v. Northern 
Pac. Ry. Co., 134 Pac. 222. 

This act opens with a declaration declaring 
the common law system governing remedy of 
workmen against employers for injuries re- 
ceived in hazardous work to be inconsistent 
with modern industrial conditions. Then it 
says all civil actions for personal injuries are 
abolished except as in this act provided. It 
then provides for a workman’s right of recov- 
ery for injury or death to him “whether upon 
the premises or plant or when away from the 
plant while in due course of employment,” with 
the proviso that if injured so away and the in- 
jury is due to the negligence of another not 
in the same employ, he may elect whether to 
take under the act or seek his remedy against 
the wrongdoer. If the former, he is to assign 
his cause of action to the state for the bene 
fit of the accident fund. It is inferred from 
this by the Federal Court, that, if injury oc- 
curs on the premises or at the plant by the 
negligence of such person, his only remedy is 
under the act. 

To say the least this is a curious provision 
and it becomes more curious when the act 
places the right of recovery for injuries caus- 
ing and those not causing death all upon the 
same footing as to right of recovery. 

Here was an act in which supposably no 
others than employer and employes in hazard- 








ous occupations have any direct interest. And 
yet a third person claims exemption from any 
suit for damages arising out of his negligence, 
because the injury happened on the premises 
of the employer. Has any place any signifi- 
cance so far as he is concerned? 

Under this view the proviso, if it is consti- 
tutional, should be confined to what it plainly 
states—taking nothing by inference. The 
court, however, held, in a death case, that the 
right of action was lost. We do not see how 
this can be distinguished, under the act, from 
injury not causing death, and why it should 
be thought a third person is released from 
tort, because of where it happens, we do not 
understand. 

We can understand that employer might be 
held, because of negligence of a third person, 
whether in the same employment or not, if the 
injury was either directly or indirectly con- 
nected with the employment. But, as we said, 
the third person’s interests were not in the 
legislative mind. Recovery for a tort. is gen- 
erally as well founded in the law as recovery 
upon contract. 








RECENT DECISIONS IN THE ‘BRITISH 
COURTS. 





The recent article in the Central Law Jour- 
nal on “The Turn-table Doctrine in the 
United States” was read by the writer with ad- 
ditional interest in respect that in Johnson v. 
Lochgelly Magistrates, 1913, 50 S. L. R. 907, 
the Court of Session here had to consider sim- 
ilar principles and in doing soit was found that 
lately several important cases on the matter 
had been decided in the English courts. 77 
Cent. L. J. 245. 

Lowrie v, Walker, 1911, A. C., 10, was a case 
in which the question was concerning the lia- 
bility of an owner of land who permits the pub- 
lic, infant or grown-up, to pass and re-pass Over 
the land, in the event of his exposing them to 
some unusual and unexpected danger. The 
actual case was that a person who had habit- 
ually allowed his land to be used without ob- 
jection as a right-of-way was said to have put 
into a field through which the right-of-way 
passed, a vicious horse which had on previous 
occasions attacked and bitten people, and which 
attacked the plaintiff in this case and bit him 
and stamped upon him and seriously injured 
him. What the House of Lords held was, that 
if a man allows people to enter his land, he 
owes them a duty not to expose them to in- 
jury, and in particular, not to expose them to 
the attacks of a dangerous animal; and it is of 
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no consequence that the person so exposed to 
injury is not expressly invited to go upon the 
land, provided the conduct of the owner is such 
as to show that he acquiesces in his land be- 
ing so used by the public. 


But there is another ground of liability, 
namely, that whether a person is the owner of 
ground or not, he is not entitled to put upon a 
piece of ground open to the public and habitu- 
ally frequented by the public, any dangerous 
machine or dangerous animal without taking 
precautions against anyone getting hurt. Of 
that principle Campbell v. Ord & Maddison, 1 
R., 149, is a very good example. In that case 
it was held that defendant having put into a 
market place an oil crushing machine which 
would be dangerous if it were meddled with 
and which they knew was very likely to be 
meddled with by children if they left it in the 
condition in which they left it and without 
anybody to look after it, was responsible for 
injury and damage done to children by a care- 
less child having set it in motion. 


A very important decision, however, is 
Latham v. Johston, 1913, 1 K. B., 398, in 
which the defendants were owners of unfenced 
land which was accessible by a path leading 
from the house in which a child between two 
and three years old lived with its parents. The 
public were allowed by the defendants to tra- 
verse the land, and children of all ages were 
in the habit of playing in the heaps of sand 
and stone and other materials which were 
from time to time deposited there by the de- 
fenders. The injured child went upon the land 
unaccompanied by any older person and was 
shortly after found upon a heap of paving stones 
one of which had fallen and injured her hand. 
The child was much too young to give an in- 
telligible account of what ‘shad happened. But 
in an action for negligence, the jury found 
that the children played upon the land with 
the knowledge and permission or the defenders, 
that there was no invitation to the child to use 
the land unaccompanied, that the defendants 
ought to have known that there was a likeli- 
hood of children being injured by the stones, 
and that the defenders did not take reasonable 
care to prevent children being injured thereby. 
Now these being the facts the court held that 
there was no liability upon the defendants be- 
cause there was neither allurment nor trap 
nor invitation, nor dangerous object placed up- 
on the land. And upon the last point the 
learned judges point out that stones of them- 
selves are not dangerous things, it is because 
they are meddled with that they become dan- 
gerous, and that having deposited them upon 





the ground, the defenders were not responsi- 
ble for anything that might be done by chil- 
dren and others meddling with them. They 
distinguish the case from that which is so ob- 
viously different of depositing things in them- 
selves dangerous, as for example, lime in a 
place which children are in the habit of fre- 
quenting. But the ground of judgment is ex- 
pressed most clearly in the opinion of Lord 
Justice Hamilton, who asks what kind of chat- 
tel it is in respect of which it is thought its 
owner Owes a duty of care towards strangers 
equally, whether it is in a public place or in 
his own premises and equally whether the 
strangers are invited or are licensees. “There 
is only one answer,—the chattel must be some- 
thing highly dangerous in itself, inherently or 
from the state in which the owner suffers it 
to be.” ‘ 


That doctrine has now been applied in John- 
stone’s case. There a child, between two and 
three years of age, was fatally injured by her 
clothes catching fire when playing near a rub- 
bish heap on which town refuse was depos- 
ited and on which a fire had been lit. The 
field in which the rubbish heap was situated, 
was not the property of the borough magi- 
trates, who, however, were allowed by the own- 
er to deposit rubbish upon it, but was treated 
by the inhabitants as a public park, it being 
easily accessible to all. In an action 
of damages by the child’s father against 
the magistrates, the plaintiff averred that 


the defendants were in fault in allowing 
the rubbish heap to remain’ unfenced; 
that they were well aware that chil- 


dren were in the habit of playing about the 
coup and of resorting thereto in search of play- 
things; that their (the defendants’) servants 
were in the habit of lighting fires there in 
order to get rid of paper and other inflamma- 
ble materials; that they (the defendants) were 
also aware that fires were frequently lit there 
by ragpickers who frequented the coup; that 
they were bound to see that fires which had 
been lit there were properly extinguished; and 
that owing to their neglect of that duty, the 
plaintiff’s child was burnt. It was not, how- 
ever, averred that the fire in question had been 
lit by anyone for whom they (the defendants) 
were responsible, or that they were aware of 
its existence. It was held that these averments 
disclosed no case against the defendants, and 
the action was accordingly dismissed, the court 
adopting and closely adhering to the principles 
laid down in Latham’s case. 
DonaLD MACKAY. 


Glasgow, Scotland. 
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THE LAWFULNESS OF AGREEF- | scem the company becomes an officious in- 
MENTS IN INDEMNITY  POL- | termeddler. Public policy does not per- 


ICIES SURRENDERING CONTROL 
OF DEFENSE TO INDEMNITOR 
—INDEMNITY POLICY CONFER- 
RING INTEREST IN SUIT. 


In a much reasoned case by the Supreme 
Court of Missouri’ it was held by the ma- 
jority that an indemnity policy in favor of 
an employer, insuring him against legal 1!:- 
ability to employees for injury arising out 
of his negligence, being a valid undertak- 
ing, confers such an interest in a suit for 
damages for such injury as would justify 
indemnitor’s aid in the defense thereof. 
Though one of the dissenting opinions to 
this holding argued at great length that to 
aid in a defense is not to substitute oneself 
for the defendant and control the defense, 
without the consent of the plaintiff, the ma- 
jority seemingly regarded this position so 
inherently weak as to need no discussion. 
This is the more remarkable as the judge 
who expressed the majority view on this 
question alludes to the paragraph in the 
other opinion voicing this distinction. 

Substitution of Party More Than Assist- 
ance—That such a_ substitution means 
something more than “aid” in a defense 
appears to be the view of other judges than 
the minority of the Missouri court. ‘Thus 
the Supreme Court of Minnesota consider- 
ed the effect of such a surrender on the 
question of the obligation of the indemnitor 
being one against liability or only against 
loss.°. In holding that the indemnitor was 
garnishable upon the judgment obtained 
against its insolvent indemnitee, the opinion 
said: “If, under pretense of an insurance 
obligation, the company carries on litiga- 
tion in the name of one who has neither 


voice nor interest therein, and which does , 


not affect the company itself, because the 
assured is unable or unwilling to pay if 
plaintiff is awarded judgment, it would 


(1) Breeden vy. 
Mo. 327, 119 S. W. 576. 

(2) Patterson v. Adam, 119 Minn. 308, 138 N. 
W. 281. 


Frankford, ete., Ins. Co., 220° 





mit a litigant to so surrender control of 
his law suit to one who has no interest in 
the cause of action.” Further along the 
opinion said: “We know this conclusion 
is not in accord with perhaps the weight 
of authority; but in the cases cited to sus- 
tain the opposite of the rule we adopt, it is 
not clear that the company took exclusive, 
or any, charge of the litigation, and, there- 
fore, in our opinion, sufficient considera- 
tion is not given to this feature of the con- 
tract.” Other cases, however, which do 
directly allude to this feature support the 
Minnesota view.* That surrender of con- 
trol is not “aid” in a defense is illustrated 
in many other cases. Thus where there 
was a verdict and judgment for $5,000, 
which was the exact limit of indemnitor’s 
liability, the indemnitee requested the in- 
demunitor to pay it, but in spite of indem- 
nitor’s remonstrances the case was carried 
on appeal to the Supreme Judicial Court of 
Massachusetts and a new trial there urged 
against indemnitec’s will, but, fortunately 
for him, the judgment of the lower court 
was affirmed.* Thereupon the indemnitor 
paid the judgment, without interest, and 
costs and the indemnitee was held not en- 
titled to recover such interest from the in- 
demnitor. “The court said, in effect, that 
had a new trial been obtained and a second 
verdict rendered, say for $10,000, this 
would have been at the cost of indemnitee 
It would be a travesty on language to say 
that the indemnitor was aiding the real de- 
fendant in the case, when it was further 
conducting the litigation in its own inter- 
est and where the defendant had nothing to 
gain thereby and a chance to lose, as he did 
lose in the interest he was compelled to 
pay. 


3) Sanders vy. Insurance Co., 72 N. H. 485, 
57 Atl. 655, 101 Am. St. Rep. 500; Anoka Lum- 
ber Co. v. Fidelity, ete., Co., 63 Minn. 286, 65 N. 
W. 353, 30 L. R. A. 689; Hoven v. Employers’ 
Liability Assur. Corp., 93 Wis. 201, 67 N. W. 
46, 32 L. R. A. 388. 

(4) Davison v. Maryland Casualty Co., 197 
Mass. 167, 83 N. E. 407. 
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Control of Defense Involves Obligation 
to Indemnitee—An intermediate appellate 
court, subordinate to the court deciding the 
case of Breeden. v. Frankford, etc., Ins. 
Co.° shows that it regarded provision for 
the control of defense and action thereun- 
der as carrying liability for proper perform- 
ance or at least operating by way of estop- 
pel to claim default on the part of indem- 
nitee.© The opinion thus characterizes the 
policy: “The terms of this policy not only 
permit (indemnitor) to conduct the de- 
fense of ((indemnitee) but require it to do 
so and this provision of the policy robbed 
(the indemnitee) of any right or power 
to direct the defense in any particular and 
left it powerless to protect its own inter- 
ests without the express consent of the in- 
surance company.” 

Control of Defense by a Third Party 
Fictitious Controversy—In %1 Cent. L. J. 
39 the writer of this article considered the 
general question of the validity of contracts 
arising out of negligence, and now he takes 
for granted, as a basis for the discussion, 
that there is such an interest in indemnitor 


as to justify his aiding in the defense of an’ 


action against his indemnitee. It is in- 
quired, however, whether public policy al- 
lows indemnitor to contract for control of 
such defense and compel it to be main- 
tained. In considering this question it 
would seem not important to consider 
whether champerty and maintenance is 
recognized as strictly as at common law or 
possibly whether it is forbidden at all or 
not. In no case at common law, which I 
have read, was there anything more than 
assistance given, never control against the 
will of the party litigant acquired, so that 
he could not abandon the action or de- 
fense, if he so desired. 

The bringing of a suit is by one “upon 
his own bottom and expense,’’ and I think 
so, it may be said, is a defense to a suit. 
Therefore the principle is that the court 

(5) Supra. 

(6) Rochester Min. Co. v. Maryland Cas. Co., 
143 Mo. App. 555, 128 S. W. 204. 

(7) Wallis v. Duke of Portland, 3 Ves. Ch. 


1. c. 502. 





adjudicates and has only jurisdiction to 
adjudicate between those its judgment may 
bind. But is it admissible for one whom 
such judgment may not bind, if he be not 
an officious intermeddler, to assist either 
of such parties in whose action or defense 
he has an interest or with whom he is con- 
nected. in some way, in the prosecution of 
such action or the sustaining of such de- 
fense? But this assistance must have di- 
rect relation to the interest of the litigant. 
And when his interest may not be promoted 
by a judgment in his favor or adversely af- 
fected by a judgment against him, is there 
or not a feigned controversy ? Where a plain- 
tiff does not state a cause of action in his 
own behalf or a defense in his own release, 
that judgment goes against him on the 
pleadings is, I think, a familiar proposition. 

lilustrations of. Justifiable Aid at Com- 
mon Law—Take some of the instances of 
justifiable aid and they show control of the 
party is not in contemplation. Thus where 
a poor man is enabled by another advanc- 
ing money to him to carry on his suit.’ It 
would be intolerable to suppose that one by 
pretending to assist a poor man for benevo- 
lent reasons could be using a court for sin- 
ister reasons. Then again relationship by 
consanguinity or affinity justifies extending 
aid to either litigant.° But the relationship 
cannot be made the basis for a speculative 
venture by one seeking his own advantage.’” 
Then take the cases of interest or sup- 
posed interest justifying the rendering of 
assistance to a litigant and in a well con- 
sidered opinion it was laid down that “the 
interest may be either small or great, cer- 
tain or uncertain, vested or conveyed, but 
it is essential that it be distinct from what 
one may acquire from the party main- 
tained.”**. And the case just cited shows 


(8) Perine v. Dunn, 3 Johns Ch. (N. Y.) 508; 
Sherley v. Riggs, 11 Humph. (Tenn.), 52; Harris 
v. Brisco, 17 Q. B. D. 504, 55 L. T. Rep. U. S.,14. 

(9) Thompson y. Marshall, 36 Ala. 504, 76 Am. 
Dec. 328; Blockerby v. Holton, 5 Dana (Ky.), 520. 
+ (10) Barnes v. Strong, 54 N. C. 100; In re 
Evans, 22 Utah 366, 62 Pac. 913, 83 Am. St. Rep. 
794. 53 L. R. A. 952. 

(11) Gilman Son & Co. v. Jones, 87 Ala. 691. 
5 So. 785, 4 L. R. A. 113. 
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that this principle was applied where one 
co-defendant in a suit pending to rescind 
a conveyance for fraud, purchased the in- 
terest of the other and assumed liability 
for all the costs and expense of the suit.’* 
The contract of purchase was held not 
champertous, because the interference was 
to protect a valuable interest and was not 
either an unlawful or officious intermed- 
dling. Suppose, however, in expectation of 
litigation and purposely to give himself a 
claim, one acquires an interest that would 
be involved in the suit, would this not be as 
much within the exception or qualification 
above stated, that is, interest acquired after 
the litigation began ? 

In Illinois where the statute condemned 
officious intermeddling in any suit by any 
person, where the suit “in no wise belongs 
to or ¢oncerns such person,” it was said: 
“The offense of maintenance cannot exist 
in this state when the person charged there- 
with has a legal or equitable interest in the 
subject-matter of litigation which he pro- 
motes, distinct from that which he may 
acquire by agreement with the suitor.” 
Certainly this means that he could not ac- 
quire in expectation of litigation, from the 
suitor, the exclusive right to control the lit- 
igation, upon the basis of an interest ac- 
quired from the anticipated suitor. The 
Illinois court qualified the statute to pre- 
vent its being evaded, and what I have sug- 
gested comes well within the spirit of this 
qualification. 


Incidental Control Passively Allowed— 
There is an early case in Connecticut where 
a defendant sued in ejectment was doubt- 
ful of his title and to avoid cost was about 
to settle. At the request of another, who 
was interested in the title, he agreed to 
permit him to assume the defense of the 
suit if he would save him harmless from 
and pay all costs. This party retained 
counsel and assumed the entire manage- 
ment and control of the defense without 


(12) Thompson v. Marshall, 36 Ala. 
Am. Dec. 328. 
(13) Chicago City Ry. Co. v. 


Co., 74 Ill. App. 465. 


504, 76 


Gen, Electric 





any interference whatever by the real de- 
fendant. This was held not to constitute 
maintenance and the party maintaining the 
suit was held liable to defendant for the 
costs paid by him.* This authority goes 
to the effect, that, if there is an interest 
giving the right validly to promise to pay 
the costs of an action against another, and 
the person promising incidentally controls 
without interference the defense, this will 
not affect his obligation. The case does 
not decide, however, that a contract for a 
defendant to surrender his control as a 
consideration of the payment of costs is a 
binding contract. All that appears is that 
there was an acquiescence by the defend- 
ant, but not an irrevocable surrender. 


Contributions to Expenses by Interested 
Farties—These are exemplified in an opin- 
ion in a Wisconsin case,?® where there were 
contributions by others than the plaintiff 
for the settlement of a question in which 
they and plaintiff were interested. The 
court said: “Was there any ground on 
which the parties making this agreement 
and contributing their funds might reason- 
ably suppose they had a common interest 
in having the liability of the defendant de- 
cided by a proper tribunal? It appears to 
us they certainly had a common interest in 
the decision of such a question because it 
concerned the interests of all of them. If 
so, the agreement to prosecute the action 
cannot be held to amount to maintenance.” 
Then the court quotes approvingly what 
was said by Lord Abinger’® as follows: 
“The law of maintenance, as I understand 
it upon the modern constructions, is con- 
fined to cases where a man improperly, and 
for the purpose of stirring up litigation, en- 
courages others either to bring actions, or 
to make defenses which they have no right 
to make.” 

Taking these two things together and the 
conclusion seems inevitable that, when the 
interest of any party to a suit disappears, 


(14) Goodspeed v. Fuller, 46 Me. 141. 

(15) Daires v. Stowell, 78 Wis. 734, 10 L. R. 
A. 190. 

(16) Findon vy. Parker, 11 Mecs. & W. 675 
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he has no right to be the representative of 
another or others who have an interest in 
the question before the court, and whether 
he has an interest or not, the party cannot 
be compelled to litigate if he desires not to 
or to cease therefrom. 
tion is true, because no one being justified 


The first proposi- 


in lending him aid unless he has a common 
interest with him in the litigation, converse- 
ly, he cannot lend the other aid, if his inter- 
est ceases. The second proposition is true, 
because it inevitably stirs up litigation, by 
a force worse than encouragement—com- 
pelling one to litigate who has no desire to 
litigate. A contract, therefore, to sue or de- 
fend at the 
seem to be opposed to public policy. 
Attorneys’ Liens as Forbidding Settle- 
ments—The right of a party to a suit to 


command of another would 


control his own course therein has been con- 
sidered with respect to statutes seeking to 
protect attorneys in their claims for compen- 
sation in suits. Thus in New York a statute 
provided for an attorney's lien upon his 
client’s cause of action, claim or counter- 
claim, which attaches to a verdict, report, 
decision, judgment or final order in his 
client’s favor and the proceeds thereof in 
whosoever hands they may come; and the 
lien cannot be affected by any settlement 
between parties before or after judgment 


or final order.“ In a holding for the 


validity of this statute it was said: 
“It is urged by the defendant’s coun- 
sel that this construction of the sec- 
tion is against public policy, as the 


law favors settlements: 


. 


that the plaintiff’s 
attorney might refuse to disclose his lien 
and thereby stand in the way of settlement 
and compel parties to litigate who desire 
to compromise their differences. ‘This crit- 
icism overlooks the fact that the existence 
of the lien does not permit the plaintiff's 
attorney to stand in the way of a settle- 
nent. 
cide whether he will continue the litigation 


The client is still competent to de- 


18 


or agree with his adversary in the way.” 


(17) Italics are mine. 
(38) Peri v. %. ¥. C. @ BB. RK. R. BR. Ca, 362 
N.. ¥. 822. 





In a later case,'* the Peri case supra is 
approved, and it was said of this statute 
that : 
that the legislature intended it should be 
the means of blocking an honest and gen- 


“It would not be reasonable to hold 


uine adjustment of controversies. ‘ 
The right of the parties to thus settle is 
absolute and the settlement determines the 
cause of action and liquidates the claim.” 

Some statutes give an attorney the right 
to prosecute the suit in his own behalf, that 
is to say, to recover his fee, but this does not 
prevent a plaintiff from making any settle- 
ment he may see proper,*’ and it is not pre- 
tended that a settlement between parties 
would not be conclusive. 

Clauses in Attorney's Contract Forbid- 
ding Settlement by Client—But where the 
contract for a portion of the recovery con- 
tains a provision that the client shall not 
settle the suit without his attorney’s con- 
sent, how stands the matter? In an Arkan- 
sas case*' there was such a provision, and 
the court said: ‘This clause was fatal to 
the entire contract. It is not severable from 
it. It seems to have been an inducement 
It is im- 
possible for us to say that the parties would 


for entering upon the contract. 


have entered upon the contract at all with- 
out this clause. To approve such a con- 
tract as a precedent would be unprecedent- 
It would be difficult to esti- 
mate the monstrously unjust consequences 
that might result to parties willing and 
ready to settle a demand of this kind, if it 


ed. 


lay in the power of an attorney to impede 
In an Illi- 
nois case** where the clause occurred in an 
attorney's contract for a fee out of the re- 
covery it was said: 


or control such settlement.’’“2 


“Whether a cause of 


(19) Fischer-Hansen v. Brooklyn, H. R. R. 
Co., 173 N. Y. 492, 66 N. E. 96. 

(20) Brown v. Georgia, etc., Ry. Co., 101 Ga. 
80, 28 S. E. 634; Parsons v. Hawley, 92 Iowa 175, 
60 N. W. 520; Farry v. Davidson, 44 Kans. 377, 
24 Pac. 419; Smelker v. Chicago, etc., Ry. Co., 
106 Wis. i153, 81 N. W. 994. 

(21) Davis v. Webber, 66 Ark. 190, 49 S. W. 
$22, 74 Am. St. Rep. 81. 

(22) See also Ellwood v. Wilson, 21 Iowa 
523; Lewis v. Lewis, 15 Ohio 15. 

(23) North Chicago St. R. R. Co. v. Ackley, 
171 Tl. 100. 
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action exists, and, if so, its nature and 
amount, are facts always involved in un- 
certainty, and a defendant has a right to 
buy his peace. ‘The plaintiff has a right to 
compromise and avoid the anxiety result- 
ing from a cause pending to which he is a 
party. Any contract whereby a client is 
prevented from settling or discontinuing his 
suit is void, as such agreement would foster 
and encourage litigation.” The only limi- 
tation upon the right of private parties to 
“settle their controversies at any time,” 
which, being shown to the court, will cause 
it to “proceed no further in the action,” is 
explained in a case where the public inter- 
est had become affected by the proceeding 
that had been taken, and where a settle- 
ment was held not to arrest such a proceed- 
ing.** 

In quite a recent case*” conceding that an 
interest may by statute be lawfully acquired 
by an attorney in an action, it was contend- 
ed he may properly agree to pay costs, just 
as any other who is interested in the sub- 
ject-matter of litigation may contribute to- 
wards its prosecution. But the court 
thought that, unless the interest acquired 
was other than acquired from the party 
maintained, there was a “corrupting ele- 
ment of the contract,” whose “tendency is 
to foment or protract litigation, its de- 
pendency for its value“ being ‘upon the 
termination of suits,” and “its introduction 
to control and manage them” being derived 
from the parties. The opinion says: “In 
2 Story’s Eq. Jur., § 1050, it is said that 
one ‘may purchase by assignment the whole 
interest of another in a contract or security 
or other property which is in litigation, 
provided there be nothing in the contract 
which savors of maintenance; that is, pro- 
vided he. does not undertake to pay any 
costs, or make any advances beyond the 
mere support of the exclusive interest which 
he has so acquired.’ It would be unsound, 
morally and legally, to say that one may by 
a champertous agreement acquire an inter- 
est in litigation, which interest instantly 
legalizes the agreement.” 


(24) So. Pac. Ter. Co. v. Int. Com. Com., 219 
U. S. 498. 
(25) Taylor v. Perkins, Mo. App., 157 S. W. 


122. 








The cases affecting attorneys are in re- 
gard to recoveries sought for by actions, 
but it is recognized that their contracts are 
given a status both as respects the plain- 
tiff and defendant. ‘They lawfully transfer 
an interest but, notwithstanding that they 
do, the client and his adversary are not pro- 
hibited from settling any cause as their 
view of their interests may direct. There- 
fore this interest, though lawfully acquired, 
cannot be acquired with a view to the ex- 
ercise of any control of litigation or even 
to assist in its maintenance. 

Conclusion—In none of the cases above 
reviewed has it been expressly held, that 
a party can bargain away either his right to 
settle a controversy or that the right of his 
adversary to treat with him may be unduly 
hindered, but it has been held that com- 
promises or settlements must not be pre- 
vented, and where it is an inseparable part 
of a contract—an inducement for its be- 
ing entered into—that a party is to yield up 
his right to settle or compromise, the entire 
contract is vitiated. This was held between 
attorney and client, generally, and especial- 
ly that the attorneys could not agree to 
pay costs, because this was not like those 
having common interests contributing to 
the protection thereof in a way to avoid 
unlawful maintenance. The query in the 
contracts in indemnity policies is, whether 
or not the indemnitor acquires an interest 
in a suit in, practically, the same way an at- 
torney does in the suit of his client, and 
why, if he does, should not the same rule 
regarding maintenance apply? 

N. C. Corer. 

St. Louis, Mo. 








BANKS AND BANKING—SPECIAL 
DEPOSITS. 


’ CARLSON et al. v. KIES. 


(Supreme Court of Washington. 


134 Pac. 808. 


Aug. 28. 1913.) 


A special deposit in a bank which subse- 
quently becomes insolvent may be recovered 
from the receiver if an equal amount in cash 
remains continuously in the bank until its sus- 
pension and passes to the receiver, although 
the identical money cannot be traced into the 
receiver's hands. 





GOSE, J. This is a suit to recover of the re- 
ceiver of the Comemrcial Bank of Vancouver, 
Wash., a sum of money which it is alleged was 
placed in that bank as a special deposit a few 
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days before it closed its doors. The receiver 
has appealed from an adverse judgment. 


(1) The uncontroverted facts are that Fred 
Olson, the original plaintiff, was administra- 
tor of the estate of Carl Peter Johnson and the 
attorney in fact for Johanna Paulina Carlson 
and Nora Danielson, his heirs at law. As such 
attorney in fact he had in his possession on the 
14th day of December, 1910, in money belong- 
ing to the heirs, the sum of $3,070.60. One of 


the heirs resided in Sweden and the other in. 


the state of New York. Desiring to hold the 
money until the return of proper vouchers 
which he had forwarded to them, he placed the 
money in the Commercial Bank, and received 
from it a receipt therefor written at his in- 
stance and signed by the cashier as follows: 
“Vancouver, Wash., Dec. 14, 1910. Received of 
Fred Olson three thousand seventy & 60/100 
dollars, to be held until receipts are received 
from heirs. Then same to be forwarded by 
bank draft. G. W. Daniels, Cashier. $3,070.60.” 
Margin. “The Commercial Bank, Vancouver, 
Wash.” The money was commingled with the 
general funds of the bank. The bank closed 
its doors five days after receiving the money. 
The examiner then took charge of its affairs 
until a receiver was appointed. A few days 
after its suspension, Mr. Olson received the 
vouchers, presented the receipt, and demanded 
payment, which being refused, this action was 
commenced. As administrator of the Johnson 
estate he had done business with the same 
bank presumably in the usual way. The cash- 
ier admitted that he knew that the money be- 
longed to the Johnson heirs. Mr. Olson died 
pending the suit and the heirs were substi- 
tuted as plaintiffs. The case was tried to the 
court. In addition to the facts stated, the court 
found that the money evidenced by the receipt 
was placed in the bank for safe-keeping pend- 
ing the receipt of the vouchers when it was to 
have been forwarded to the heirs by bank 
drafts; that the bank commingled the money 
with its general funds; and that prior to the 
commencement of the action the receiver re- 
fused to comply with a demand for a return of 
the money. It was stipulated at the trial that, 
at the time of receiving the money in con- 
troversy and continuously thereafter until the 


bank closed its doors, it had on hand in cash, | 


not less than $13,000 which passed into posses- 
sion of the receiver. These findings have abun- 
dant support in the record. Mr. Olson testi- 
fied that he told the cashier that he desired to 
leave the money in the bank for safe-keeping 
pending the return of the vouchers, when he 
would purchase drafts for remittance to the 








heirs. The cashier admitted that he drew and 
delivered the receipt at the request of Mr. Ol- 
son. He further said that he at the same time 
drew a certificate of deposit which remained 
in the bank and which was tendered to Olson 
after the examiner had taken charge of the 
affairs of the bank. Olson testified that noth- 
ing was said about a certificate of deposit at 
the time the money was placed in the bank, 
but that it was offered him in exchange for the 
receipt after the examiner had assumed con- 
trol. 


(2-4) A deposit in a bank is either general 
or special. Where a general deposit is made, 
it is either credited to the account of a depos- 
itor subject to his check or evidenced by a 
demand or time certificate. The title to the 
deposit in such cases passes to the bank and 
it becomes the debtor of the depositor. 
other hand, when a bank accepts a special de- 
posit, it becomes a trustee of the depositor 
and holds the money subject to the trust. The 
receipt itself affords strong, if not conclusive, 
evidence of a special deposit. It shows that 
the money was placed in the bank for a spec- 
ial purpose. Fortified by the evidence of the 
depositor and the admitted circumstances, 
here present, it is obvious that both 
parties to the transaction intended to 
make a_ special and not a _ general de- 
posit. It follows, therefore, that the bank 
holds the money, not as a general debtor, but 
in a fiduciary capacity. 5 Cyc. 514, 515; Blake 
v. State Savings Bank, 12 Wash. 619, 41 Pac. 
909; Fogg v. Tyler, 109 Me. 109, 82 Atl. 1008, 
39 L. R. A. (N. S.) 847; Anderson y. Pac. Bank, 
112 Cal. 598, 44 Pac. 1063, 32 L. R. A. 479, 53 
Am. St. Rep. 228; Shopert v. Indiana, etc., 41 
Ind. App. 474, 83 N. E. 515; Covey v. Cannon 
(Ark.) 149 8S. W. 514; Peak v. Ellicott, 30 Kan. 
156, 1 Pac. 499, 46 Am. Rep. 90; Myers v. Board 
of Education, 51 Kan. 87, 32 Pac. 658, 37 Am. 
St. Rep. 263; Dolph v. Cross, 153 Iowa, 289, 133 
N. W. 669; People v. City Bank of Rochester, 
96 N. Y. 33; Massey v. Fisher (C. C.) 62 Fed. 
958. 

“A deposit is not special unless made so by 
the depositor or unless made in a- particular 
capacity.” “In using deposits made for the 
purpose of having them applied to a particular 
purpose, the bank acts as the agent of the de- 
positor, and, if it failed to apply it all or mis- 
apply it, it can be recovered as a trust de- 
posit.” 5 Cyc. 514, 515. This view was recog- 
nized by this court in the Blake case, where 
it was said: “If it had been delivered to the 
bank, not as a general deposit, but for a par- 
ticular purpose, it would have been a trust 
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fund in the first instance, and the title would 
not have passed to the bank; but even then it 
could not have been recovered without show- 
ing that it had gone into the hands of the re- 
ceiver.” 

In the Anderson case money deposited in the 
bank as indemnity for its furnishing bail for 
the depositor was held to be a special deposit 
and recoverable as such, notwithstanding the 
fact that it was commingled with the general 
funds of the bank but without the knowledge 
of depositor. 

In Peak vy. Ellicott, the plaintiff delivered 
money to the cashier of the bank for the pur- 
pose of paying his note then held by a nonres- 
ident of the state. It was held that he could 
recover the money from one to whom the 
bank had made an assignment for the benefit of 
its creditors. The ruling was based upon the 
ground that the bank held the money in a fiduc- 
iary capacity, and that the assignee had no 
authority to retain a trust fund belonging to 
the plaintiff. The Myers case is to the same 
effect. 

In Dolph v. Cross, money was deposited in 
a bank for the purpose of meeting checks 
which the depositor had issued against the de- 
posit; the depositor stating that fact to the 
officer or clerk who received the money. The 
bank placed the money to the credit of the de- 
positor. The deposit was held to have been 
special for the benefit of the particular check- 
holders; the court saying that the form of 
bookkeeping was not controlling. 

The appellant has cited Bowman v. First 
National Bank, 9 Wash. 614, 38 Pac. 211, 43 
Am. St. Rep. 870; and Hallam v. Tillinghast, 
19 Wash. 20, 52 Pac. 329. In the Bowman case 
it was held that, where a customer sends a 
draft to a bank for collection and remittance 
and the bank collects the draft, places the 
money in its vaults, and forwards its draft in 
payment which the customer accepts and for- 
wards to the drawee bank for payment, the 
relation of debtor and creditor is created. A 
like rule is announced in Hallam v. Tillinghast, 
where the bank made a collection for a local 
customer and placed the proceeds to his credit 
without express direction. That these cases 
are inapposite is too obvious to require further 
comment. 

(5) The appellant suggests that the indenti- 
cal money was not traced into the hands of 
the receiver. That is true, but the old rule re- 
quiring an identification of the specific fund 
or itsavailsin the hands ofa receiver has been 
relaxed in later cases. The doctrine of the 
modern authorities and what we consider the 
sounder view is that the trust fund is recover- 





able where an equal amount in cash remained 
continuously in the bank until its suspension 
and passed to the receiver. Fogg v. Tyler, 
supra; Shobert v. Indiana, supra; Covey v. 
Cannon, supra; Massey v. Fisher, supra; 
Peters v. Bain, 133 U. S. 670, 10 Sup. Ct. 354, 
33 L. Ed. 696; Smith v. Mottley, 150 Fed. 266, 
80 C. Cc. A. 154; Boone County Nat. Bank v. 
Latimer, (C. C.) 67 Fed. 27; In re Northrup 
(D.C.) 152 Fed. 763; In re Stewart (D. C.) 178 
Fed. 468. 

In Fogg v. Tyler, it was held that, where a 
sum of money in excess of the amount of a 
special deposit was in the hands of the trus- 
tee bank when it became insolvent, the ‘trust 
will not be enforced, notwithstanding the fact 
that the identical money cannot be identified. 
It was said that it suffices if it can be traced 
into the hands of the trustee “either in its 
original or its altered state.” The Shopert 
case voices a like rule. There the court also 
said that receivers take the property of the in- 
solvent subject to all legal and equitable 
claims, and that, when a fund consists of 
money, “identification does not require that the 
identical bills or coins be discovered, but the 
ascertainment of the fund into which it has 
entered and lodged is sufficient,” Covey v. 
Cannon is the to the same effect. 

In Massey v. Fisher, supra, it is said that: 
“It is not important that the plaintiff's money 
bore no mark and cannot be identified. It is 
sufficient to trace it into the bank’s vaults and 
find that a sum equal to it (and presumably 
representing it) continuously remained there 
until the receiver took it.” Some courts have 
slghtly modified this doctrine by saying that 
the presumption is that money disbursed by a 
bank between the date of the deposit and the 
date of the insolvency was .money which the 
bank might lawfully use (Boone County Nation- 
al Bank v. Latimer [C. C] 67 Fed. 27; National 
Bank v. Insurance Co., 104 U. S. 68, 26 L. Ed. 
693), and as a corollary that the presumption 
is that funds in the hands of the insolvent in- 
cluded all trust funds, or, if less than the 
trust fund, that the residuum belonged to the 
latter fund. Boone County National Bank v. 
Latimer, supra. This limitation is not import- 
ant here because no evidence was offered to 
overthrow the legal presumption. Indeed, it 
would seem that the limitation is of little val- 
ue, because, if the trust fund has been co- 
mingled with the general funds of the bank, 
the source of disbursement cannot be known 
unless, at some date following the special de- 
posit, all the funds of the bank had been ab- 
stracted or disbursed. The limitation is of 
little value for another reason, namely, the 
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bank may lawfully disburse all moneys re- 
ceived as a general deposit, and the limita- 
tion could only operate between special depos- 
itors, and between them the maxim that equal- 
ity is equity would seem to control. 

The decree is affirmed. 

Crow, C. J. and Mount, 
wick, J. J., concur. 


Parker, and Chad- 


Note.—/istinguishing Characteristics of a Spe- 
cial Deposit—lIlt seems to us that the really dif- 
ficult question in the instant case was to deter- 
mine whether or not the deposit was special in 
the sense to make -it a trust fund. It must be 
admitted, that the money was not put aside nor 
intended to be put aside so that the identical bills 
were to be delivered on demand, but, on the con- 
trary, it was provided otherwise, to-wit: that 
the amount was to be converted into a draft o1 
drafts in favor of those to whom the adminis- 
trator was responsible. This hardly constituted 
money in escrow payable to a designated person 
upon the happening of a specifiéd contingency, 
nor will it be thought that it laid upon the bank 
any responsibility to see to its proper disposition. 
The bank to have assumed any such responsibil- 
ity ought to be considered as promising upon 
some consideration moving to it, and for it to 
he considered a gratuitous bailee shows a de- 
parture from the carrying on of business within 
its charter powers. Construction, therefore 
ought to start out in opposition to the idea of 
the bank being a gratuitous bailee. 

Take the case of Fogg v. Tyler, 109 Me. 109, 
82 Atl. roo& 39 L. R. A. (N. S.) 847, so much 
relied on the instant case, and we see _ that 
there a package of bills marked with the owner's 
initials were delivered to a bank for safe-keep- 
ing and a receipt was given reading: “Received 
of (A) $500 for safe-keeping.” In that case the 
bank did the commingling without the bailor’s 
consent. Its tortious act, of course, could not 
change the character of the bailment, as, we 
think, it rather should be called than a deposit. 

Blake v. State Savings Bank, 12 Wash. 619, 
41 Pac. goo, was a case where the depositor was 
ruled against because his treatment of the-fund, 
by drawing checks on it from, time to time 
showed it was not a special deposit. 

In Anderson vy. Pacific Bank, 112 Cal. 598, 44 
Pac. 1063, 32 L. R. A. 470, 53 Am. St. Rep. 228, 
there was a receipt reading: ‘“‘Edw. Anderson 
has denosited in this bank two thousand—$2,co0o0 
(in gold coin) payable to self or order, on return 
of the certificate properly indorsed. (Payable 
only in release of bond) (not subject to check).” 
“The money without the knowledge or consent 
of the plaintiff went into the bank vaults through 
the regular channels.” 

The court in reasoning calls a special deposit 
“a mere bailment.” The bailee or depositary “de- 
manded delivery to it of two thousand dollars, 
not for banking purposes but to protect the 
bondsmen it might secure. There was a reason 
why the plaintiff should make a special deposit 
; and none at all why he should make a 
commercial deposit.” 

In conclusion it was said: “In the case at bar, 
the trial court finds a special deposit, and does 
not find a commingling with plaintiff's consent.” 
There seems little similitude between the instant 





case and this, other than that the amounts 
were intended to be used for particular pur- 
poses. 

In Covey v. Cannon, Ark., 149 S. W. 514, 
there was a draft for $500 sent by one bank to 
another for purchase of land, the money to be 
delivered to seller upon instructions by the pur- 
chaser, these to be given on satisfactory ab- 
stract being furnished in a reasonable time, after 
which purchaser could recall same. That case 
shows no great similarity to the instant case. On 
the contrary it was said: “If the money was 
placed in the bank for safe-keeping and not t 
be checked out by the depositor, or under an 
agreement that the bank should act as bailee or 
agent, and deliver the money to some other per- 
sons under certain conditions, or apply it to a 
special purpose, there would be a special de- 
posit.” In the instant case the depositor had the 
right -to check it out and the bank was not in- 
structed nor did it agree to pay it to any other 
person. What was said in the receipt merely 
showed a present intent, but not an irrevocable 
one, on the part of the depositor. 

In Shopert v. Indiana National Bank, 41 Ind. 
App. 474, 83 N. E. 515, there was a receipt by the 
bank showing, that (A) deposited money to be 
paid to (B) if a husker sold by (B) fills guar- 
anty after ten days’ trial. “This deposit is not 
subject to check.” The machine was not filling 
the guaranty, the contract was rescinded and 
depositor demanded return of his money. The 
court found this was a special deposit, because 
here the fund was subject to neither party’s con- 
trol, acting singly, within the ten days. It was 
said: “The bank was made the trustee of the 
fund with certain duties to perform: one was 
to preserve it intact, the other to deliver it a° 
the proper time to the proper party.” In the 
instant case only one party had control over the 
deposit and the bank alone was responsible to 
him and never could under the terms of the 
deposit become liable to another. 

In Peak v. Elliott, 30 Kan. 156, 1 Pac. 499. 
46 Am. Rep. go, and in 96 N. Y. Supra, there 
was merely a bailment of money to pay a note 
originally given to the bank before it was due 
to pay it to the holder and return the note 
The bank appropriated this money. There ce: 
be no question about this bemeg a trust fund. 
Myers v. Board of Education, 51 Kan. 87, 32 
Pac. 658, 37 Am. St. Rep. 263, was a case in 
volving knowledge by a bank that deposits 
made by a school board treasurer in his own 
name were school funds. In effect it was said 
that no relation of debtor and creditor could 
arise under such wrongful deposit of trust 
funds, the bank not being able to acquire tit! 
to said funds in the face of its knowledge, that 
they were not the property of the depositor 
There is no such situation in the instant case, 
because the title was in the administrator when 
the deposit was made and it continued there. 
never to pass except to the heir wpon payment 
to him. The administrator’s bond was not dis- 
charged by the deposit in bank. 

In Dolph v. Cross, 153 Iowa 289. 133 N. W. 
289, there was a question in a garnishment pro- 
ceeding whether a fund deposited to meet cer- 
tain checks already drawn, the depositor so stat- 
ing to the bank at the time of deposit, was an 
assignment for that purpose. The court thought 
it was, the court saying: “It is enough to say 
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that the contract of deposit was made for the 
benefit of third parties and that such third 
parties were entitled to avail themselves of it 
lf the bank itself had been a creditor of the 
depositor it could not have applied such de- 
posit upon its own claim.” That seems a very 
different question from here. for it is readily 
conceivable that the bank in the Iowa case 
was a creditor of the depositor and yet the de- 
cision rendered be correct. Mossey y. Fisher, 
63 Fed. 958, was like Peak v. Elliott, Supra. 

It is seen, therefore, that the citation of case 
by the court shows not a single one at all sim 
ilar to the instant case, nor does it seem that 
the quotation made from 5 Cyc. 515 is at 
illummating, because that implies that a trv« 
attaches only upon the relation of principal and 
agent arising, but there was no agency de- 
volved upon the bank by the transaction in the 
instant case. 

To show how strictly money is to be placed 
in order for a trust character to attach to it 
when deposited in a bank, it has been ruled that 
where money was left with a banker to indemni- 
fy him as surety on an appeal bond by the de- 
positor, and mingled and interest paid on it, it 
was not trust money. Northwest Mut. Assoc. 
v. Jacobs, 141 Ill. 261, 31 N. E. 414, 33 Am. St. 
Rep. 202, 16 L. R. A. 516. 

Officer v. Officer, 120 lowa 389, 9 N. W. 947, 
90 Am. St. Rep. 365, in essential characteristics 
is not dissimilar to the instant case. It shows 
money deposited to the credit of an executor, 
without any promise by the bank to keep it 
for any particular purpose, is not a special de- 
posit though it is known by the bank to be a 
trust fund in the hands of the executor. 

It even has been ruled that where a deposit 
was made, pending litigation, by a tenant upon 
agreement of parties that it should go to the 
successful party in the suit and there was no 
express understanding between the claimants 
and the bank that the deposit should be special, 
it is merely a general deposit. Minard v. Watts, 
186 Fed. 245. 

So when it is expected there is to be a mingl- 
ing, there are many cases negativing the theory 
of special deposit creating a trust fund, though 
the deposit has in view a particular purpose 
and the person finally entitled to claim is after- 
wards to be determined on a certain conting- 
ency. Wetherell v. O’Brien, 140 Ill. 146, 29 
N. E. 904, 23 Am. St. Rep, 221; Dearborn vy. 
Washington Sav. Bank, 13 Wash. 345, 42 Pac. 
107; State ex rel. v. Dickerson, 71 Kan. 760, 81 
Pac. 497; Schofield Mfg. Co. v. Cochran, 119 
Ga. got, 47 S. E. 208; Butcher v. Butler, 134 
Mo. App. 61, 114 S. W. 564. 

An example of a special deposit bearing a 
trust character is found in Woodhouse y. Cran- 
dall, 197 Ill. 104, 64 N. E. 769, 58 L. R. A. 385. 
This case showed that a certain sum was de- 
livered to one of the partners conducting a bank 
in his private office, as security for the faithful 
performance of his covenants of a lease about 
to be entered into. A receipt was given to this 
effect, and without the knowledge of him or 
covenantee the money was mingled and_ ac- 
counted for on the books of the bank by a cer- 
tificate of deposit payable to the bankers. It was 
said this was a mere bailment. 

It seems to us that there are none of the 
necessary earmarks in the deposit in the in- 





stant case to indicate a trust fund. There was a 
consented mingling and a right freely to check. 
It was agreed that identity should be lost.  C. 
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Digest of the American Annotated Cases, 1912 
to 1913 B, with table of cases reported and In- 
dex to the Notes. 3ancroft-Whitney Co. San 
Francisco, Cal., and Edward Thompson Co., 
Northport, L. L, N. Y. Review will follow. 





The Income Tax Law of the United States, 
Analyzed and Clarified by Albert H. Walker, 
author of Walker on Patents, and the History 
of the Sherman Law. Price, $1.00. Published 
at the Law Offices of the Author, Park Row 
Bldg., New York City. Review will follow. 


HUMOR OF THE LAW. 


“Why is she getting a divorce?” 

“On the ground of misrepresentation. She 
says that before they were married he claimed 
to be well off.” 

“And what does he say? 

“He says ne was, but didn’t know it.” 





They tell a story on Governor Tom Marshall, 
of Indiana, which illustrates the popular view 
on the question of attorneys’ fees. Back in the 
old legal days, Mr. Marshall tried and won a 
divorce case for a little Irishman named O'Brien. 
A short time afterward O'Brien came in, with 
an extremely serious face, to pay his bill. 

“An’ how much is ut, sor?” he asked fear- 
fully. 

Tom hesitated, thought of the man’s poverty- 
stricken circumstances, and decided to make it 
as reasonable as possible. “I'll have to charge 
you ten dollars O’Brien,” he said finally. 

The little man gasped, and then his face blos- 
somed like the hats at Eastertide. “Oh, Misther 
Marshall-l-1!" he choked. “Oh, Misther Mar- 
shall! I’m here with twinty-foive dollars to 
pay the first installmint!” 


An old gentleman, now deceased, never 
seemed to be satisfied unless he had several 
cases pending in court. He left him surviving 
a son who seems to have followed in his foot- 
steps and has continued to keep up his father’s 
record of proceedings in court. 

Several of the attorneys were talking about 
his court troubles one day, when one of them 
told the following about the old gent: 

The old gent had just won a case in the jus- 
tice court, when the loser, in a very combative 
frame of mind, exclaimed: “I'll law you to the 
circuit court!” 

Old Gent: “T'll be thar.” 

Loser: “And I'll law you to the Supreme 
Court!” 

Old Gent: “I'll be thar.” 

Loser: “I'll law you to ’ell!” 

Old Gent: “My attorney’ll be thar.”’—Docket. 
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1. Arbitration and Award—Prejudicial Evi- 
dence.—Where evidence is received by arbitrat- 
ors other than at the hearing, the court should 
not consider whether such evidence influenced 
the award; but unless it is apparent that such 
evidence was wholly immaterial, the award 
should be set aside.—Jessup & Moore Paper Co. 
v. A. S. Reed & Bro., Co., Del., 87 Atl, 1011. 


2. Assignments—Personal Confidence.—When 
rights under contract are coupled with obliga- 
tions to be performed by the contractor and in- 
volve a relation of personal confidence, the con- 
tract cannot be assigned without the consent 
of the other contracting party.—Cowart v.’*Sin- 
gletary, Ga., 79 S. E. 196. 


3. Bailment—Relation.—One cannot be made 
bailee of an article as to the nature or value of 
which, by the conduct of the bailor, in violation 
of the terms of the contract, he was misled and 
deceived.—United States v. Atlantic Coast Line 
R. Co., U. S. D. C., 206 Fed. 190. 


4. Bankrupt—Composition.—A composition 
accepted by the requisite number of creditors 
of a bankrupt cannot be set aside on the ground 
that it was procured by fraud, where all the 
facts relied on to constitute the fraud were dis- 
closed at the examination which preceded the 
composition, and were then known to the cred- 
itors accepting.—Union Furniture Co. v. Walk- 
er-Cooley Furniture Co., U. S. D. C., 206 Fed. 
217. 


56.——-Conditional Sale.-—Where a contract of 
conditional sale was not filed in the county spe- 
ecified in the articles of incorporation of the 
corporate buyer as its principal place of busi- 
ness, but in the county where the corporation’s 
principal activities were conducted, it was in- 
valid as against the corporation’s trustee in 
bankruptcy.—In re United States Lumber Co., 
U. S. D. C., 206 Fed. 236. 


6. Liens.—The validity of a lien on the 
property of a bankrupt is to be determined by 
the state law.—In re United States Lumber Co., 
U. S. D. C., 206 Fed. 236. : 
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7. Pledge.—A contract between intervener 
and bankrupts, by which unmatured accounts 
belonging to the bankrupts were transferred to 
intervener for an advancement of 75 per cent. 
of their face on specified terms, held not a sale 
of the accounts, but a pledge thereof as se- 
curity for a loan.—In re American Reed 
Co., U. S. D. C., 206 Fed. 309. 





Fibre 


8.———Preference.—Where an indorsee of a 
note executed by the bankrupt intrusted it to 
the payees’ agent to collect or adjust, the in- 
dorsee was charged with notice of the facts 
discovered by such agent concerning the mak- 
er’s insolvency as to render subsequent pay- 
ments on account preferences.—Constam y. Hal- 
ey, Cc. C. A., 206 Fed. 260. 


9. Revival of Debt.—The moral obligation 
of a bankrupt to pay his debts will support a 
new promise to pay a provable debt, though the 
promise be made between the adjudication in 
bankruptcy and his discharge.—Old Town Nat. 
Bank of Baltimore v. Parker, Md., 87 Atl. 1105. 





10. Schedule.—One scheduled hy a _ bank- 
rupt as a creditor is prima facie a party in in- 
terest, and entitled to oppose the granting of 
a discharge, although he has not proved his 
claim.—Haley v. Pope, C. C. A., 206 Fed. 266. 

11.—-—Title of Trustee.—The title of trustee 
to property or funds of the bankrupt is fixed 
by relation as of the time of filing the petition, 
and not as the date of adjudication.—Toof v. 
City Nat. Bank of Paducah, Ky., C. C. A., 206 
Fed. 250. 

12. Trustee’s Attorney.—A bankrupt’s for- 
mer attorney should not be allowed to act as 
the bankrupt’s trustee, unless there is at least 
some evidence that his election has been brought 
about by activities of others than himself and 
the bankrupt.—In re Wink, U.S. D. C., 206 Fed. 
348. 














13. Wages.—A commission owing by a 
bankrupt on the sale of a monument, which 
became due and payable within three months 


prior to the bankruptcy, held wages earned by 
a traveling salesman within three months, and 
entitled to priority.-In re National Marble & 
Granite Co., U. S. D. C., 206 Fed. 185. 


14. Banks and Banking—Definition.—The 
term “banks,” in the commonly accepted sense, 
applies to an institution exercising the main 
functions of a bank, such as receiving money 
on deposit, discounting commercial paper in 
the usual course of trade, and loaning money 
on approved collateral.—Dunn y. State, Ga,, 79 
S. E. 170. 


15. Savings Bank.—The relation between 
a savings bank and a depositor is not that of 
debtor and creditor.—Wood y. Connecticut Sav- 
ings Bank, Conn., 87 Atl. 983. 


16. Bills and Notes—BPurden of Proof.— 
Where the maker of a note pays it to any other 
than the holder, in an action on the note, the 
burden is on him to show payment to one au- 
thorized to receive it, or that the money reached 
the holder’s hands.—Edwards vy. Savannah Trust 
Co., Ga., 79 S. E. 35. 

17. Fraud,—A true statement by plaintiff's 
agent in procuring a note sued on does not con- 
stitute fraud, though such agent did not fully 
state the contents of the note, where defendant 
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is able to read, and there is no reason why he 
should have reposed special confidence in the 
agent, and no exigency compelled him to haste 
in executing the note.—Harrison v. Lee, Ga., 79 
Ss. E. 211. 


18. Carriers of Passengers—Relation.—An 
express messenger employed and paid solely 
by an express company, and entitled under the 
arrangement between such company and a rail- 
way company to ride on trains, is a passenger 


while on a train in the discharge of his du- 
ties.—Missouri K. & T. Ry. Co. v. West, Okla., 
134 Pac. 655. 

19. Contraets—Architect—A contract with 


an architect for the supervision of the con- 
struction of a building, which required the sup- 
erintendence to be to the satisfaction of the 
owner, held to justify a termination by the 
owner only in case there was good cause for 
dissatisfaction.—Gould v. McCormick, Wash., 
134 Pac. 676. 


20. Construction.—When words having a 
definite meaning are knowingly used in a writ- 
ten instrument, the parties will be presumed 
to have intended them to have such meaning, 
at least where no contrary intention appears in 
the instrument.—Ross vy. Savage, Fla. 63 So. 
148. 





~~! 

21. Corporations—Burden of Proof.—In a cor- 
poration’s action on a written stock subscrip- 
tion, the burden is on defendant to prove a 
payment relied on.—Justice v. Chattooga Oil 
Mill Co., Ga., 79 S. E. 223. 





22. Diviston of Assets.—By the acceptance 
of a corporation’s charter, the shareholders en- 
gage not to exceed the powers conferred upon 
them by law, and each shareholder agrees not 
to divert the assets to a purpose foreign to the 
objects of the corporation.—Savannah Ice Co. 
vy. Canal-Louisiana Bank & Trust Co., Ga., 79 
S. E. 45. 


23. Indictment.—A corporation is a mere 
artificial legal entity which may not be arrest- 
ed or imprisoned, but may be indicted and in- 
formed against, and by special process brought 
into court, and fined in a specific sum of mon- 
ey.—American Fork, City v. Charlier, Utah, 134 
Pac. 739. 3 





24, Interlocking Directors.—Dealings be- 
tween corporations having interlocking direct- 
ors are not presumptively fraudulent for that 
reason; it being only when their dealings are 
prejudicial to the one or other of the corpora- 
tions that the directors’ conduct will be strictly 
scrutinized by the courts.—Pennsylvania R. Co. 
v. Minis, Md., 87 Atl. 1062. 


28. Parties to Action.—A judgment cred- 
itor of a corporation is not a necessary party 
to a suit for the appointment of a receiver for 
the company, though the reason for the ap- 
pointment is to prevent irreparable loss to the 
company and other creditors, if such creditor 
should cause execution to issue on the judg- 
ment.—Carrington v. Thomas C. Basshor, Co., 
Md., 88 Atl. 52. 








26.——Personal Liability—The agents of = 
corporation who violate the state laws or mu- 
nicipal ordinance m:ay be arrested and pun- 
ished like other individual offenders, and for 
ultra vires acts the agents responsible for them 





are usually the only ones who may be punished. 
—American Fork City v. Charlier, Utah, 134 
Pac. 739. 


27. Public Utilities—The Legislature can 
establish rates to be charged by a corporation 
operating public utilities, the only limit being 
that they shall not be confiscatory; and the 
Legislature may do this either directly or 
through a board to which such power may be 


delegated.—Gregg v. Laird, Md., 87 Atl. 1111. 


28. Purchasing Own Stock.—Where a cor- 
poration cannot purchase its own stock, any 
one knowingly lending it money for that pur- 
pose cannot recover from the company to the 
prejudice of its creditors.—Bear Creek Lumber 











Co. v. Second Nat. Bank of Cumberland, Md., 
87 Atl. 1084. 
29. Retail Liquor Dealer.—A _ corporation 


cannot be legally organized to sell liquor at re- 
tail, but may be organized to manufacture or 
sell liquor at wholesale, and a sale of liquor 
by the corporation other than at wholesale is 


ultra vires.—American Fork City vy. Charlier, 
Utah, 134 Pac. 739. 
30. Subscription.—An unconditional sub- 





scription to an agreement to take a given num- 
ber of shares in a corporation, subject to any 
valid conditions named in the paper or which 
are imposed by law, makes the subscriber a 
stockholder and fixes his liability to the cor- 
poration and creditcrs.—Utah Hotel Co. v. Mad- 
sen, Wtah, 134 Pac. 677. 


31. Subscription.—An actual subscription 
to the capital stock of a corporation is not ne- 
cessary to constitute one a stockholder, as a 
virtual subscription may be deduced from the 
acts and conduct of the party.—Cantor y. Bal- 
timore Overall Mfg. Co., Md., 87 Atl. 1115. 


32. Covenants—Running With Land.—To 
constitute a “covenant running with land,” the 
covenant must have a relation to the interest 
in the land conveyed, and the act to be done 
must concern such interest; but it is not ne- 
cessary thdt privity of the estate should exist 
between the original grantor and a purchaser 
from the covenantee.—Reidsville & S. E. R. 
Co. v. Baxter, Ga., 79 S. E. 187. 


33. Criminal Law—Former Jeopardy.—Where 
accused was tried on an invalid indictment, he 
can be reindicted and tried again.—Kenny v. 
State, Md., 87 Atl. 1109. 





34.——Former Jeopardy.—Under the rule of 
the federal courts, a defendant, indicted for 
murder in the first degree, but convicted of an 
included crime, by procuring such conviction 
to be set aside by the trial court or an appellate 
court, waives the right to use the judgment by 
plea of former jeopardy, and may be again tried 
for murder in the first degree.—United States 
v. Gonzales, U. S. D. C., 206 Fed. 239. 


35. Damage—Tort.—Where a petition sets 
forth an action ex delicto, plaintiffs are not re- 
stricted to the damages reasonably within the 
contemplation of the parties, but may recover 
all damages directly traceable to defendant’s 
neglect.—J. B. Carr & Co. v. Southern Ry. Co., 
Ga., 79 S. E. 41. 


36. Disorderly House—Reputation.—In order 
to convict in a prosecution for keeping a dis- 

















orderly house, evidence of its general reputa- 
tion is insufficient; but the jury must be satis- 
fied that the house was maintained for the pur- 
of lewdness, and its reputation may be 
corroboration of the cirecum- 
State, Ga., 79 S. E. 51. 


poses 
considered in 
stances.—Smith v. 

public 
marriage 


Policy.—Since 
of the 


37. Divoree-—Public 
policy favors the continuity 
relation and the state is an interested silent 
third party in every divorce action, the court 
may refuse a divorce where the petitioner is 
not free from blame, though the evidence dis- 
closes statutory grounds for divorce.—Lyon vy. 





Lyon, Okla., 134 Pac. 650. 
38.——Remarriage.—As a general rule, where 
a wife who has been granted a divorce and 


alimony remarries, the court should relieve the 
former husband from the duty of paying ali- 
mony.—Emerson vy. Emerson, Md., 87 Atl. 1033. 


infant's domicile 
father; but, after 


39. Domicile—Infant.—An 
during minority is that of her 
the father’s death, such domicile may be 
changed by the mother by changing her own, 
if there is no fraudulent motive respecting the 
succession to the infant estate.—Sudler vy. Sud- 
ler, Md., 88 Atl. 26. 





40. Eminent Domain—Abutting Owner.—The 
construction of an approach to a viaduct in 
such a manner as to cut off all access to the 
dwelling of an owner of abutting property and 
to render the first floor thereof uninhabitable, 
amounts to a taking of his property.—Walters 
v. Baltimore & O. R. R., Md., 88 Atl. 47. 


41. Adjoining Property.—The owner of an 
abutting lot is entitled to recover for an injury 
to the residue of his property occasioned by the 
lowering of the street, which injury consists 
in the impairment of the availibility of his lot 
for convenient and beneficial use with respect 
to the pre-existing street.—City of Baltimore 
v. Garrett, Md., 87 Atl. 1057. 





Property.—Where it is 
easement for a sewer, 


42. Adjoining 
sought to condemn an 
the landowner can recover damages for the 
property actually taken, and such damages to 
the remainder as flow from the construction of 
the sewer.—Potts v. City of Atlanta, Ga., 79 
S. E. 110. . 


43..—Adjoining Property.—That the taking 
of proposed land will destroy the general unity 
of the condemnee’s farm, and depreciate the 
market value of the land not taken, affords an 





element of the damages recoverable in pro- 
ceedings to condemn land for a_ reservoir.— 
Flemister v. Central Georgia Power Co., Ga., 


79 S. E. 148. 

44. Equity—Demurrer.—In 
sufficiency of a bill in equity 
the exhibits filed with the bill 
its allegations should be considered 
tion therewith.—Peabody y. Gourge’s 
Coal & Iron Co., Md., 87 Atl. 1097. 

45. Mistake of Law.—As a general rule 
equity will not grant relief from a mistake of 
law; but where a person is ignorant of his 
legal rights, and enters into some transaction 
affecting such rights, equity will treat the case 
as analogous to a mistake of fact, and grant 
relief.—Stoeckle v. Rosenheim, Del., 87 Atl 
1006. 


considering the 
upon demurrer 
as a basis for 
in connec- 
Creek & 
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46. Estoppel—Feeding Title-—Whatever title 
the maker of a warranty deed subsequently ac- 
quires by payment of purchase money due her 
grantor will grantee.—Cowart v. 
Singletary, Ga., 196. 


pass to her 
79 S. E. 


47. Evidence—Account Books.—If a book of- 
fered in evidence was not a book of original 
entries it was properly admitted in corrobora- 
tion of admission by defendant that he was in- 
debted to plaintiff in an amount proximately 
the same-.as that shown by the book.—Harper 
v. V. Hammond & Sons, Ga., 79 S. E. 44. 


48.——Judicial Netice.—The court 
judicial notice that the use of 
blasting is inherently dangerous, 
one knows when and where it 
—Fazio v. Corey Bros. Const. 
Pac. 747. 


may take 
dynamite in 
and that no 
may explode. 
Co., Utah, 134 


49. Parol.—Parol evidence of a_ verbal 
promise, alleged to have been part of the con- 
sideration of a note, is properly excluded, where 
the effect of such promise would completely 
defeat the note, and there is no contention that 
the promise was omitted from the note through 
fraud, accident, or mistake.—Thomson y. Mc- 
Laughlin, Ga., 79 S. E. 182. 





50.——Shifting of Burden of Proof.—The po- 
sition of the burden of proof is determined by 
the pleadings and is unchanging, while the 
burden of testimony may be shifted and al- 
ternate between the parties according to the 
contingencies and crises of the trial—Hyer v. 
c. E. Homes & Co., Ga., 79 S. E. 58. 


Surrounding Circumstances:—The pa- 
is not violated by the introduc- 
circumstances illustrating 
the mutual intention of both parties to the 
covenant in a deed, where the language em- 
ployed in the covenant leaves such intention 
in doubt.—Reidsville & S. E. R. Co. v. Baxter, 
Ga., 79 S. E. 187. 

52 Waiver.—The parol evidence rule will 


51. 
rol evidence 
tion of extraneous 








fs Poe 
not exclude evidence of the waiver of a stipu- 
lation of a contract, where such waiver is sub- 
sequent to execution of the contract.—Elyea- 
Austell Co. v. Jackson Garage, Ga., 79 S. E. 38. 

53. Executors and Administrators—Acceler- 
ating Distribution-—Where testator provided 
that his wife and two daughters were to oc- 
cupy the homestead, and to receive support and 
maintenance during the life of the wife, at her 
death the estate to be distributed, a release 
by the wife of all her interest under the will 
did not accelerate distribution.—Shepard _ yv. 
Burr, Del., 87 Atl. 1020. 

64. Extradition—Burden of Proof.—W hen 
extradition papers are regular on their face. 
every intendment is to be indulged in favorof 
their validity, and the burden is on the prisoner 








to show that the statutes have not been com- 
plied with—Ex parte Massee, S. C., 79 S. BEB. 
97. 





55. Garnishment—Attorney Fee.—A debt due 
by an attorney cannot be collected by garnish- 
ment of a debtor of one of his clients, though 
the attorney as a result of his services may 
have a contingent interest in the debt.—Mod- 
lin v. Smith, Ga. 79 S. E. 82. 

56. Habeas Corpus—Custody of Child.—An 
order in habeas corpus as to the custody of a 
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child is not an unalterable final judgment; but 


until some new fact has occurred, which has 
altered the condition of the parties, the deci- 
sion on a former writ is conclusive on a sub- 


sequent application—Knapp v. Tolan, N. D., 


142 N. W. 916. 


57. Homicide—Self Defense.—A man may not 
be the assailant, and bring on the attack, and 
then claim exemption from the consequences 
of killing his adversary on the ground of self- 
defense.--State v. Edwin, La., 63 So. 167. 


58. Husband and Wife—Community Proper- 
ty.—Where a portion of the price of property 
is paid from the husband’s separate estate, and 
the balance by a note signed jointly by the 
husband and wife, that portion of the property 
represented by the note is community property. 
—Katterhagen v. Meister, Wash., 134 Pac. 673. 

59. Enfants—Validity of Contract.—The law 
makes no distinction between the contracts of 
an infant of tender years and one who has al- 





most attained his majority.—Ex parte McFer- 
ren, Ala., 63 So. 159. 

69. Intoxieating Liquor—Burden of Proof.— 
Where, in a prosecution for illegal sale of 


liquors, the defendant claims he was acting as 
agent for the purchaser, the burden of proof 








is on him to show that he received no benefit 
from the sale.—Johnson v. State, Ga., 79 S. E. 
179. 

61. Judgment—Full Faith and Credit.—The 


full faith and credit clause of the federal Con- 
stitution applies as soon as a judgment is en- 
forceable and not merely after the time for ap- 


peal has elapsed.—Sweetser v. Fox, Utah, 134 
Pac. 599. 
62. Res Judicata.—Where the cause of ac- 





tion is different, a former judgment is an es- 
toppel only as to a matter which was actually 
litigated and decided.—Elk Garden Co. v. T. W. 
Thayer Co., U. S. D. C., 206 Fed. 212. 

63. Liens—Merger.—Where a lienholder has 
acquired the legal titie to the property on 
which there is a subsequent lien, equity will 
preserve the prior lien, without merger for his 
protection.—Stoeckle v. Rosenheim, Del., 87 Atl. 
1006. 

64. Limitation of Actions—Non-Suit.—When 
it appeared from plaintiff's evidence that its 
cause of action was barred by the statute of 
limitations, it became the duty of the trial 
court to sustain the motion of defendant for a 
nonsuit.—City of Butte v. Goodwin, Mont., 134 
Pac. 670. 








65.——Starting Point.—A cause of action 
irises the moment an action may be maintained 
to enforee the legal right so that the statute 
of limitations then begins to run.—Sweetser v. 
Fox, Utah, 134 Pac. 599. 

66. Livery Stable Keepers—Hirer of Ve- 
hicle-—Where one hires a carriage, the owner 
owes to each member of the family using it the 
same degree of care as is owing to the person 
to whom the vehicle is let, whether the owner 





has knowledge that the vehicle is to be em- 
ployed for carriage of any other person than 


he to whom it is let or not.—Parker v. G. O. 
Loving & Co., Ga., 79 S. E. 77. 

Servant—W arnins.—The 
blasting being inherently 


67. Master and 
use of dynamite in 





dangerous, and the thawing of dynamite before 
a fire making the immediate vicinity a danger- 
ous and hazardous place to work, it was the 
master’s duty as to a young and inexperienced 
servant, without knowledge or appreciation of 
such danger, to warn him of the danger of 
working in the vicinity of the fire—Fazio v. 
Corey Bros. Const. Co., Utah, 134 Pac. 747. 


68. Mechante’s Liens—Excessive Claim.—The 
fact that the notice of a mechanic's lien was 
filed for an excessive amount does not defeat 
the right of lien, where there is no evidence 
of bad faith, or that the excessive amount was 
wilfully claimed.—Gould v. McCormick, Wash., 
134 Pac. 676. 


69. Negligence—Imputed.—The negligence 
of the driver of a hired automobile in driving 
upon a railway in view of an approaching car 
is not to be imputed to a passenger having no 
control over its management.—Thompson y. Los 
Angeles & S. D. B. Ry. Co., Cal., 134 Pac. 709. 


70. Partnership—Agency.— Where two of 
three partners, engaged in forming a corpora- 
tion to take over land on which they had an 
option, assured purchasers of interests therein 
that the partnership would attend to the de- 
tail work and bear the expense of forming a 
corporation to take over the land, such agree- 
ment was within the scope of the firm’s busi- 
ness and was binding upon the third partner. 
—Tanner v. Sinaloa Land & Fruit Co., Utah, 
134 Pac. 586. 


71. Party Walls—Easement.—Where one has 
acquired an easement of support in a party 
wall, the accidental destruction of the wall de- 
termines the easement, and extinguishes all 
rights arising thereunder.—Commercial Nat. 
Bank of Ogden v. Eccles, Utah, 134 Pac, 614. 


72. Perjury—Materiality.—The test of ma- 
teriality is whether the alleged false state- 
ment could have influenced the decision as to 
the question at issue in a proceeding in which 
the perjury was alleged to have been commit- 
ted; if it could have done so, it was material.— 
Black v. State, Ga., 79 S. E. 173. 


73. Principal and Agent—Proof of Agency.— 
While mere hearsay evidence of declarations of 
agency is inadmissible to establish agency, a 
person may testify that he acted as another's 
agent.—Great Southern Accident & Fidelity Co. 
v. Guthrie, Ga. 79 S. E. 162. 


74. Usury.—That a principal deposited 
money with an agent to be loaned held not to 
charge the principal with the effect of usury 
taken by the agent in loaning the money, of 
which the principal had no knowledge and in 
which she did not participate.—Brown v. John- 
son, Utah, 134 Pac. 590. 





75. Rape—Consent.—Sexual intercourse with 
a woman incapable of consenting is rape, 
though she makes no resistance, but the mere 
fact ‘that a woman is weak-minded does not 
disable her from giving consent.—Morrow Vv. 
State, Ga., 79 S. E. 63. 


76. Remainders—Jurisdiction. — Remainder- 
men have the right to seek the aid of a court 
of equity for the protection of their interests, 
if shown to be in jeopardy, if such courts have 
jurisdiction over the parties or the property; 
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but, where the life tenant is a nonresident, and 
the property is not within the jurisdiction of 
the courts of this state, such protection cannot 
be furnished.—Foley vy. Syer, Md., 88 Atl. 38. 


77. Sales—Consideration.—To constitute one 
a purchaser for value, without notice, the whole 
consideration must be actually paid before no- 
tice, and it is not enough that the considera- 
tion was secured to be paid.—American Vul- 
canized F‘bre Co. yv. Taylor, Del., 87 Atl. 1025. 


78. Warranty.—In an action for the price 
of trees sold, the defendant could set off his 
damages from being compelled to pay notes in 
the hands of innocent purchasers, given by de- 
fendant for trees previously bought, but not 
as warranted, though the notes were paid after 
discovery of the breach.—Gillespie vy. Bacon 
Pecan Co., Ga., 79 S. E. 212. 





79. Set-Of and Counterclaim—Definition.— 
A “set-off” is generally considered to be a mat- 
ter which will be capable of use as an offset 
to any recovery by the plaintiff. A “counter- 
claim” is a matter which is capable of use as 
a basis for a judgment for relief against the 
plaintiff, and, of course, may be used as a set- 
off as well—Marconi Wireless Telegraph Co. 
of America v. National Electric Signaling Co., 
U. S. D. C.. 206 Fed. 295. 


80. Specific Performance—Notice.—A coven- 
ant to renew from year to year at the lessee’s 
option in a lease of real estate is enforceable 
against a purchaser of the property with no- 
tice of the lease and the covenant to renew.— 
Clough y. Cook, Del, 87 Atl. 1017. 


81. Tender — Admission.—Where defendant 
tenders a given amount and pleads his tender, 
the tender is a conclusive admission that plain- 
tiff is entitled to recover the amount tendered, 
and judgment should at all events be given for 
that amount.—Brunswick Realty Co. v. Uni- 
versity Inv. Co., Utah, 134 Pac. 608. 


82. Trespass—Ordinary Care.—Where plain- 
tiff contracted with defendant, by which the 
latter was to care for his premises during his 
absence, and by its negligence plaintiff's prop- 
erty was stolen, defendant was liable in tres- 
pass for the damages suffered.—Nirdlinger y. 
American Dist. Telegraph Co., Pa., 86 Atl. 6. 


83. Trusts—Cestuis Que Trust.—It is no ob- 
jection to the validity of a trust created by a 
deed that the cestius que trust cannot be de- 
finitely known until the death of the trustee. 
but is sufficient that they come into being dur- 
ing the trustee’s life and be distinguished at 
her death.—Heyward-Williams Co. v. McCall, 
Ga., 79 S. E. 133. 


&84..——Dry Trust.—An attempt to create by 
will a trust for the testator’s daughter is in- 
effective, where the only duty imposed on the 
trustee was to deliver the property to the bene- 
ficiary on certain conditions, and no _ useful 
purpose was served by the trust, and hence, 
heing a mere dry trust, it is invalid.—Marvel v. 
Wilmington Trust Co., Del., 87 Atl. 1014. 





85.- Termination.—The duration of a trus- 
tee’s estate is measured by the substantial ob- 
jects and purposes of the trust, and not by the 
technical form of the words creating it.—Lyon 
v. Safe Deposit & Trust Co., Md.. 87 Atl. 1089. 





86. Vendor and Purchaser—Estoppel.—Ac- 
ceptance of purchase money by a vendor pre- 
cluded her from claiming a forfeiture under a 
provision of the sale contract authorizing a 
forfeiture on nonpayment of any installment 
of the price.—Cowart v. Singletary, Ga., 79 S. 
E. 196. 


87.-_—Waiver.—Where a contract vendor ac- 
cepted payments on the contract at times other 
than those contracted for, he waived his right 
to insist upon a forfeiture for failure to com- 
ply strictly with the contract, and the vendee 
could be-.deprived of his right to redeem, and 
ousted from the premises, only by a foreclos- 
ure.—Bronson vy. Leibold, Conn., 87 Atl. 979. 


88. Waters and Water Courses—Diversion.— 
While a railroad, possessing the rights of a 
riparian owner, has a right to divert the’ wa- 
ters of a stream for use on the riparian land, 
providing the water be returned to its channel 
without contamination or substantial diminu- 
tion, it has no right to divert such water to a 
reservoir several miles distant to be used for 
railroad purposes.—Scranton Gas & Water Co. 
v. Delaware, L. & W. R. Co., Pa., 88 Atl. 24. 

89. Prescriptive Right.—Grant by naviga- 
tion company to millowner of right to take 
fixed quantity of water from a canal, reserving 
certain privileges, held to create the relation 
of landlord and tenant, so that the millowner 
could not thereafter contend that he had ac- 
quired a prescriptive right to take more water 
than was authorized by the agreement.—Spink 
v. Schuylkill Navigation Co., Pa., 88 Atl. 10. 

90. Riparian Owner.—A _ riparian owner 
has the right to the reasonable use of the water 
in a stream, and also has the right to have it 
flow uninterruptedly down its course, without 
obstruc.ion or diversion by any one not having 
that right by prescription or otherwise.— 
Cheda v. Southern Pac. Co., Cal, 134 Pac. 717. 

91. Wills—Construction—Where a gift is 
made by will to A. and in case of his death to 
B., the contingency of A.’s death can be re- 
ferred to a later period than during the life- 
time of the testator, the court will so construe 
it.—Marvel v. Wilmington Trust Co., Del., 87 
Atl. 1014. 

92._—Testamentary Capacity.—Less capacity 
is needed to make a valid will than is needed 
in most cases to transact ordinary business.— 
Guarantee Trust & Safe Deposit Co. v. Waller, 
Pa., 88 Atl. 13. 

93. Word of Purchase.—The word ‘‘chil- 
dren,”’ as used in a will, is presumably a word 
of purchase, and not of limitation, unless there 
is a contrary intention manifested by the testa- 
tor.—Moore v. Ennis, Del., 87 Atl. 1009. 

94. Witnesses—Accused.—On cross examina- 
tion accused may -be questioned as to other of- 
fenses in order to impeach his credibility.— 
State v. Manuel, La., 63 So. 174. 

95. Character.—Where, on a trial for mur- 
der, defendant put his character in issue, and 
a witness for defendant failed to qualify as a 
character witness on his direct examination, it 
was error, on cross-examination, to allow the 
state to introduce evidence of specific acts of 
defendant, tending to show that he was a man 
of violent character.—Lyon v. State, Ga., 79 
S. E. 29. 
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